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PRELI M NARY STATEMENT

The Judicial Qualifications Conmssion wll be referred to as
the JQC. Judge Joseph P. Baker will be referred to as Judge Baker.
Ref erence to each of the pl eadi ngs and docunents in the proceedi ng
will be by name with page nunbers. Ref erences to the trial
transcript of the jury trial of Universal Business Systems V.
Disney Vacation Club in which Judge Baker presided will be with the
synmbol “T,” and references to the transcript of the hearing held by
the Hearing Panel of the JQC on April 23, 2001, will be with the
synbol “HT.”

STATEMENT OF THE CASE AND FACTS

Judge Baker’'s Research and Di sclosure During Trial

Wiile he was presiding in a jury trial of Universal Business
Systems (UBS) v. Disney Vacation Club (DVC), Judge Baker advised
counsel that he would, and did extensive research on several
occasions during the trial. (T 390/15-392/2, 886/ 1-926/ 14, 890/ 22-
25, 989/6-14, 921/9-923/5, 925/2-4) After the third day of jury
trial, Judge Baker had typed by hinself a witten draft of his
t houghts reflecting his research. It is dated May 13, 1999. On
t he next day, Friday, May 14, 1999, before adjourning the trial for
a t hree-day weekend, Judge Baker delivered copies of his eight-page
draft to counsel in open court.

Judge Baker’s dialogues with counsel as well as his draft
delivered to themon May 14 centered around Judge Baker’s concern

with the proper legal nmethod of proving contract damages in a



conput er

programm ng case. The m sconduct |ater alleged agai nst

Judge Baker was regarding this disclosure first made in the draft

del i vered

(JQC Exh.

on May 14, especially the enphasi zed words:

An alternative approach to proving damages
would be by proving the cost of taking the
original UBS software as purchased by Disney
VC and bringing it up to the equival ent of the
“i nproved version.”

In anticipation of this lawsuit and this issue
of danmmges, | nmade sone inquiries of conputer
consultants as to how they m ght approach the
question of danmmges. Their first choice was
mar ket value, but failing that, they suggested
cost of devel opnent of the “inproved version.”
As an illustration, it was suggested that we
nust know t he cost of devel opi ng the original
software purchased by Disney VC, which we
obviously do, [sic] Then, if the original
software included 10,000 lines of code and
3000 functions, it would give a rough quide as
to the cost of developnent per line and per
functi on. Then, if it is established the
“inmproved version” has 15,000 lines and 350
functions, we could project the cost of
devel opi hg the inprovenents. This is not a
sinple cal cul ation by any means. The
additional lines and additional functions
m ght be nore expensive to develop (or |ess
expensive), but there does not seemto be any
i npedi nent to obtai ni ng expert evidence on the
cost of developing a program from such an

approach.?
2, p.3).

At the tine he delivered the draft to each counse

in open court, Judge Baker explained hinself thus:

| thought it was fair to the parties to draw
up nmy notes on this subject and give themto
you. . ..

LA

on May 14

enphasi s has been added, unless we otherw se note it.
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* k%

|’ m not sure |’ m doing anybody any benefit to
give you this [referring to the draft], but on
the other hand, that’'s what | did it for, was
to put together ny best thoughts, nainly
anticipating that we’'re going to get to a
charge conference that’s just going to be
irresolvable, and we’'re going to get to
evi dentiary questions that are going to get to

be irresolvable. | thought in all fairness I
would tell you at |east what | was thinking
about; so you'll read this.

* k%

M. Solomon [Plaintiff’s attorney], one of the
reasons | wanted to wite this [draft] and
give it to you was that as a judge | get paid
a check at the end of the nonth, and | get
free overhead, and every tinme |awers cone in
here, especially on a case like this, | have
great synpathy for the expenses that you
incur, and | don't want to deal with this
issue lightly or frivolously, and | want
everybody to see the problens that | see
before they becone irrenediable, and that’s
why | did this. At least I'mtrying to act in
as good faith as | can to tell you what the
problens are as | see them

(T 921-922).

Thi s di al ogue wi th counsel and t he ei ght-page draft nake cl ear
Judge Baker disagreed with the |legal theory of contract danmages
bei ng put forward by plaintiff. Judge Baker’s several and | engthy
di scussions with counsel in open court about his di sagreenment with
plaintiff’s theory of proving damages began at the outset of the
trial, as can be seen at T 275-284. Besides the witten draft, the
record reflects discussions wth counsel running two hours on T
381-458, followed by discussions at T 458/ 19-459/9, 565/19-567/5,
1357/ 16- 24, 1045/17-1053/1, 1102/ 4-1123/21.

-3-



In all of the discussions and in the entire transcript of the
trial, not one word can be found fromcounsel disputing, objecting
or even discussing the draft delivered on May 14, 1999. There is
simply no nmention of the draft delivered on May 14 by either
counsel. Neither is there any notion or pleading or letter in the
record or off the record of the trial proceeding in which that
draft delivered on May 14, 1999, is nentioned.

Menor andum of Ruling and Second D scl osure

After the jury returned a verdict of $2,000, 000 for UBS, Judge
Baker was still of the opinion he had stated in the draft he
delivered on May 14 and in his discussions with counsel that
plaintiff’s proof of damages was legally insufficient. Judge Baker
concluded plaintiff was entitled to nom nal danages, since
plaintiff had proven a breach of contract. Before entering
judgment setting aside the jury verdict, Judge Baker wote a
Menor andum of Ruling dated July 15, 1999. This Menorandum of
Ruling was not an order or a final judgnent, but a statenent of
Judge Baker’s legal opinion on the issue of danages prior to
entering judgnent that would allow conmment or correction from
counsel . None was given. The Menorandum anticipated a final
judgnment woul d be entered | ater.

Thi s Menorandum of Ruling devel oped out of the earlier draft
delivered to counsel in court on May 14, 1999. The Menorandum
i ncorporates nuch of the |anguage of the earlier draft with sone
revisions, including this |anguage on page 8:

The testinony in this case is that there is a
mar ket for software of the sort involved in
this case. There is no obvious reason why

-4-



expert opinion testinony could not be obtained
as to the market value of this “nodified
version” of the software. However, it was not
adduced or offered.

Al though | do not accept plaintiff’s argunent
t hat danages can be neasured by the cost of
creating the “nodified version” of the
software, even if one does accept it, the
burden of proof was not net. The evidence in
this case as well as comon sense and conmon
experience tell us it would not be difficult
to obtain expert testinony on the nature and
extent of the changes in the software nade by
Disney and the cost of duplicating those
changes. Conputers and software are so
commonpl ace, thereis no difficulty in finding
experts on them around the courthouse as
el sewhere. | made a few inquiries of conputer
consultants and experts, describing the
general nature of this task and asking if
there were a practical way to approxi mate the
cost to the retailer to take the original UBS
software and bring it up to the “nodified
version” in use at Disney. The suggested
approach was quite sinple and consistent with
t he evi dence.

They suggested that UBS nust know the cost of
devel oping its own origi nal software purchased
by D sney. Plaintiff also had access to the
“nodified version” in the tapes received as
wel |l as access by discovery to the full system

in use at Disney. It would be rather easy to
conpare the original software with the
“nodified version.” If the original software

included 10,000 lines of code and 300
functions, for exanple, it would give a rough
gquide as to the cost of devel opment per line
and per function. Then, if it is established
the “nodified version” has 15,000 lines and
340 functions, we could project the cost to
sonmeone | i ke UBS of devel opi ng t he changes and

nodi fi cati ons. This sinple calculation, is
not the whole store, by any neans. The
addi ti onal lines and additional functions

nm ght be nore expensive to develop (or |ess
expensive), but there does not seemto be any
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t heoreti cal or practical i npedi nent to
obtaining expert evidence on the cost of
developing a program to UBS or a simlar
software retailer using such an approach.
This is very nuch akin to the nethod
appraisers use to give opinion testinony on
the cost of constructing a building.

(JQC Exh. 1, pp. 8-9).

Since this Menorandum of Ruling was not a final judgnent,
either counsel in the case could have addressed any probl ens they
saw with this Menorandum of Ruling (as well as the earlier draft
delivered on May 14) by notion or at a hearing or sinply by a
letter to the judge. Nothing was said or witten regarding either
the draft delivered May 14 or the Menorandum

Appeal

Not hi ng about Judge Baker’s draft delivered on May 14 or his
Menmorandum of Ruling was ever questioned by counsel until
appellant’ s brief on appeal of UBS v. Disney VC to the Fifth DCA
It was not a point on appeal, but Plaintiff argued that the
| anguage in the Menorandum of Ruling quoted above showed Judge
Baker had violated Canon 3B(7) of the Code of Judicial Conduct.
Disney’s brief did not respond to this argunent, and, according to
counsel for Disney, it was not nentioned in oral argunent before
the Fifth DCA

Neither was it nentioned by Appellant UBS to the district
court of appeal that Judge Baker had disclosed his conversations

with consultants and experts in the draft delivered in court on
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May 14, 1999. That draft used al nost identical |anguage to the
Menorandum and recited the very sanme exanple of a nethod of
conparing |ines of conputer code and functions.

The Fifth DCA reversed Judge Baker’s decision in overruling
the jury verdict. The first tinme Judge Baker had any inkling he
had been accused of judicial msconduct was in the | anguage of the
district court opinion in UBS v. Disney VC, 768 So. 2d 7 (Fla. 5'"
DCA 2000). The district court opinion contained this | anguage:

UBS al so asserts that the trial court’s ruling
is flawed by its admitted participation in
I nproper ex-parte communi cations regarding the
i ssue of danmages. This assertion is based on
the trial court’s statenment contained in its
Menmor andum expl aining its ruling:

| made a fewinquiries of computer consultants
and experts, describing the general nature of
this task and asking if there were a practi cal
way to approximate the cost to a retailer to
take the original UBS software and bring it up
to the “nodified version” in use at Disney.

W do not nake a comment as to whether the
trial court violated Canon B. However, it is
clear fromthe trial court’s own statenent and
the record before us that the trial court
i nproperly considered i nformati on gl eaned from
ex-parte conmunications in reaching its
decision to override the jury’'s verdict.

Disney, 768 So. 2d at 8.

The draft delivered to counsel on May 14 was evidently not
included in the court file, and therefore would not have been in
the record on appeal. The only reference to the draft delivered on
May 14 in the trial transcript was by Judge Baker on that date, and

as best we can determne it was not nmentioned in the briefs or
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argunents of counsel on appeal. W can only assunme the district
court was unaware counsel had been given the May 14 draft during
trial that contained the sanme di scl osure as to conputer consultants
and experts as the Menorandumof Ruling. It was never nentioned to
the district court that Judge Baker had solicited coment from
counsel during trial as to the nmethod of conparing conputer code.

Nature of the Case —UBS v. Disney VC

The parties had previously settled a copyright lawsuit over
software sold by UBS to Disney. The trial before Judge Baker was
of a lawsuit arising out of the settlenent agreenent to the earlier
copyright lawsuit. Plaintiff UBS clainmed D sney had breached its
contract promse to deliver an in use copy of the software.

Judge Baker saw these as very technical and conplex issues (T
283/ 23-284/1, 518/ 2-3). As his comments during trial, his draft
and hi s Menorandumof Ruling reflect, he believed understandi ng the
t echni cal computer programm ng matters on whi ch evi dence was bei ng
presented was essential to and part of any research he nust do in
order to nmake | egal decisions in this case.

Judge Baker had held 20 to 25 pretrial hearings on UBS v.
Disney VC (T 17/13-16), during which he had forned inpressions of
the case, done research, heard argunent and nmade rulings. There
were no close |egal precedents involving the technical issues of
conputer progranm ng involved in UBS v. Disney VC. The breaches
alleged by plaintiff are described from the beginning and
t hroughout the trial by counsel and wi tnesses in technical conputer

programm ng term nol ogy. The highly technical nature of the case



is summari zed by plaintiff’s expert witness, Albert Barsa (T 672-
742), who described hinself as a “geek.”

The trial transcript reflects that Judge Baker repeatedly
stated he was very troubled by the application of traditiona
contract damages theories to this case. Neither he nor counse
could find any close | egal precedent (T 918/13-21).

| nvesti gati on and Formal Charges by the JCOC

A Notice of Investigation was issued to Judge Baker by the

JQC al | egi ng:

1. During the pendency before you of the
case of Universal Business Systens, |nc.
v. Di sney Vacation d ub Managenent Corp.
w t hout disclosure to counsel or the
litigants, you nade inquiries of severa
conput er consul tants and experts
concerning technical issues relating to
the issue of danmamges in the case, and
thereafter ruled in accordance with that
advi ce.

2. The initiation of these inquiries and
receipt of their advice constituted an
| mproper ex parte conmunication by you.

Judge Baker appeared before the Investigative Panel on
Novenber 10, 2000. Thereafter, they issued a Notice of Formal
Charges on Decenber 5, 2000, that reads as follows:

1. During the pendency before you of the
case of Universal Business Systens, Inc.,
v. Disney Vacation C ub Managenent Corp.
2000 W 905248 (DCA Fla. 5th 2000),
W thout disclosure to counsel or the
litigants, you nmade inquiries of severa
conput er consul tants and experts
concerning technical issues relating to
the 1issue of danmges in the case.
Subsequently, you reduced a jury award of
damages in favor of Universal Business

-9-



Systens, Inc. to a nom nal anount. In
your nmenor andum expl ai ni ng your deci Ssi on,
you di sclosed for the first tinme that you
had made these inquiries [enphasis
added], stating only that your decision
to reduce t he danage award was consi st ent
with the input you received from the
unnanmed consultants and expert. On
appeal, the Fifth District Court of
Appeal reversed the ruling on several
grounds, including its finding that you
i nproperly consi dered i nformati on gl eaned
from ex-parte communi cations in reaching
your decision to override the jury's
verdi ct.

The initiation of these inquiries and
recei pt of the advice of the consultants
and experts constituted initiation and
receipt of inproper ex-parte comunica-
tions on your part. (Enphasis added)

The acts described above, if they
occurred as alleged, were in violation of
Canons 1, 2 and 3, of the Code of
Judi ci al Conduct. Further, these acts,
if they occurred as alleged, would inpair
the confidence of the citizens of this
state in the integrity of the judicial
system and you as a judge, (enphasis
added) woul d constitute conduct
unbecom ng a nenber of the judiciary,
coul d denonstrate your present unfitness
to hold the office of judge and could
warrant discipline, including renoval
from office, and discipline as an
attorney.

Heari ng Panel

Testi nony and ot her evi dence was presented before the Hearing

Panel in the O

ange County Courthouse on April 23, 2001.

The JQC

called only one witness, Judge Baker. Three wi tnesses were called

by Judge Baker.

Chi ef Judge el ect and forner Chief Judge Bel vin
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Perry, Judge J. Charles Scott, retired circuit judge fromlllinois,
and Professor Any Mashburn, professor of law and ethics at the
Fredric G Levin College of Law at the University of Florida.
(T 157, 167, 225)

Seven and a half weeks later on June 12, 2001, the Hearing
Panel filed its Findings, Conclusions and Recommendati ons. They
state these concl usions about Judge Baker’s conduct in the jury
trial of UBS v. Disney VC: “his notives were not the result of
favoritismfor either party” (p. 11); “the Panel finds no violation
of any other canon and finds no corrupt or bad notives” (pp. 12-
13); “We accept Judge Baker’s assertions that he was only seeking
the truth” (p. 13); there was an “absence of corrupt intent”
(p. 13); Judge Baker had a “sincere concern for his own view of
justice” (p. 13), and,

Judge Baker is guilty of absolutely no bad
noti ves. Al though the post-trial ruling
favored the Disney defendant, there is no
cont enti on what soever that Judge Baker was not
being conpletely fair to both sides (footnote
#6, p. 20).

Then, in concl usion, the Hearing Panel reconmended that “Judge
Baker be found guilty and adnoni shed for his conduct in a witten

adnoni tion.”

SUMVARY OF ARGUMENTS

| ssue | —The Hearing Panel found no bad notives, no corrupt

intent, no favoritism and found Judge Baker was conpletely fair to
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both sides. The only basis for sanctions is the district court
deci sion he had erred, which is not grounds for discipline.

|ssue Il — A) The wundisputed evidence contradicts the
al l egation that Judge Baker’s research and i nquiries were di scl osed
for the first tinme in his Menorandum of Ruling, for they were
adm ttedly disclosed in a draft Judge Baker delivered to counsel on
May 14, 1999, during trial. B) There is no evidence that Judge
Baker’s conduct inpairs the confidence of the public in the
judiciary or Judge Baker hinself, as alleged. C By dictionary
definitions, court practice and | egal precedents, Judge Baker did
not participate in “ex parte” comunications, as all eged.

| ssue Il —Canon 3B(7) proscribes conmunications to a judge
that are ex parte (fromattorneys, parties or witnesses) and "ot her
communi cations” frominterlopers who are trying to influence the
j udge’ s decision. Judge Baker had none of these.

| ssue |V —Federal Rule of Evidence 201 represents the nodern
trend encouraging judges to independently inform thenselves.
FRE 201 is a suitable guide for judges in Florida jury trials,
since juries are the fact finders and judges need to know
| egislative facts, which are those necessary to neke |ega
deci sions. Under FRE 201 a judge has the duty to disclose research
to counsel and give them an opportunity to be heard. Judge Baker
did so during trial orally and in witing.

Issue V —The JQC interpreting the “other conmmunications”
phrase of Canon 3B(7) to include all communications creates a
violation by a judge discussing any aspect of a pending or

i npendi ng case with a spouse, other relative or friend. Violations
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woul d occur when judges hear conmuni cations rel evant to pendi ng or
i npendi ng cases at Continuing Judicial Education classes, other
educational classes, fromw tnesses or attorneys in one case with
issues simlar to another, from news nedi a coverage, educational
TV. This makes the Canon unwor kabl e.
| ssue VI — Although this court has found the constitution

procedures and practices of the Florida JQC do not violate the Due
Process provisions of the Fourteenth Amendnent to the United States
Constitution, this should be revisited.

ARGUNVENT

| SSUE |

THE FORVMAL CHARGES AGAI NST JUDGE BAKER
ARE FOR JUDI Cl AL ERROR AND NOT' M SCONDUCT

This Court has the unusual role of both declaring judicial
error when it sits inits review ng function, and in adjudicating
m sconduct when it sits in that capacity. It is the function of
appel late courts to declare judicial error as they see it.
Judicial error is not msconduct, for obvious reasons. |If it were
otherwi se, then every tinme a judge were reversed, it would be
grounds for a disciplinary proceedi ng.

Nuner ous appellate courts throughout the United States have
addressed the issue of whether and under what circunstances
judicial error is the basis for judicial disciplinary proceedi ngs.
These courts, |like Florida, uniformy hold judicial error is not a
basis for judicial discipline with narrow exceptions, noted bel ow,

that do not apply in this instance.
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It is hardly surprising that the courts have uniformy reached

such a concl usion, for honest, good faith m stakes about what the

law is (or will becone) are not the stuff of which ethical and
prof essional transgressions are made. The *“exercise of poor
judgnment” or “judicial error” does not warrant discipline;

sonmet hing nore than mstake is required to invoke and justify the
powers of judicial disciplinary proceedings. See, e.g., In re
Conard, 944 S.W2d 191 (M. 1997); In re Worthen, 926 P.2d 853
(Utah 1996); In re Bell, 894 S.W2d 119 (Tex. Spec. . Rev. 1995);
In re Conduct of Schenck, 870 P.2d 185, 318 O. 402 (O. 1994);
Matter of Seaman, 627 A . 2d 106, 133 N.J. 67 (N J. 1993); In re
Elliston, 789 S.W2d 469 (M. 1990); In re Voorhees, 739 S.W2d 178
(Mb. 1987); Complaint of Judicial Misconduct, 8 C.C. 523 (Ct.
1985); Matter of Benoit, 487 A.2d 1158 (Me. 1985). Simlarly,
nunmer ous courts have held that judicial error should be addressed
on appeal, not by disciplinary proceedings. See West Virginia
Judicial Inquiry Commission v. Dostert, 271 S.E.2d 427 (W Va.
1980); Nicholson v. Judicial Retirement and Removal Commission, 562
S.W2d 306 (Ky. 1978); People ex rel. Harrod v. Illinois Courts
Commission, 372 N.E.2d 53 (IIll. 1977); Matter of Richter, 409
N.Y.S. 2d 1013 (N. Y. C.Jud. 1977); In re Nowell, 237 S.E.2d 246, 293
N.C. 235 (N.C 1977); In re Stuhl, 233 S. E 2d 562 (N.C 1977);
Matter of Edens, 226 S.E.2d 5 (N.C. 1976).

Nunmerous reviewng courts have recognized that allow ng
disciplinary proceedings to act as additional or alternate

appellate courts would be inconsistent with what disciplinary
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proceedi ngs shoul d be. See, e.g., In re Troy, 306 N E. 2d 203
(Mass. 1973) (the “Suprenme Judicial Court cannot permt or
encour age use of disciplinary power of the court as initial renedy
for alleged error in judgnent or abuse of discretion by a judge.
Attenpts to correct judicial action in these areas nust be left to
establ i shed net hods of appeal”); See also, Murtagh v. Maglio, 195
N.Y.S 2d 900, 9 A.D.2d 515 (N Y. 1960); Perez v. Meraux, 9 So.2d
662 (La. 1942); In re Capshaw, 17 N.Y.S.2d 172, 258 A.D. 470 (N. Y.
1940); and Staples v. Sprague, 31 Ohio Law Rep. 120 (Chio App.
1929) .

QO her courts have followed this doctrine. For exanple, in
Matter of King, 568 N. E.2d 588 (Mass. 1991), as in Perry, the court
hel d that error could rise to the |l evel of judicial m sconduct only
because the judge utterly disregarded |law and procedure and
establ i shed personal rules of court in face of contrary orders.
Simlarly, in In re Kelly, 407 N.W2d 182 (Neb. 1987), the court
hel d that disciplinary m sconduct requires a finding that the
“msconduct is ‘willful,” [shows] bad faith,” and that the
“W llfulness involves nore than error of judgnment.” In re Kelly
went on to say that “a certain anmount of honest error is expected
of judges and does not necessarily warrant discipline.” Error
could rise to the | evel of m sconduct for discipline only where it
is “blatant, fragrant [or involves] repeated errors or failures in
performance of judicial duties.” 1Id.

This Court has recogni zed what every court in the nation has
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held: judicial error is not the basis for judicial disciplinary
proceedi ngs. Sonmething nore is required for discipline than a
finding that a judge has erred. That was announced in Inquiry
concerning Perry, 641 So. 2d. 366 (Fla. 1994). There, this Suprene
Court reprimanded Judge Dan Perry for these offenses: abusing the
contenpt powers of a judge by setting up traps for defendants in
traffic cases to catch themviolating driving restrictions after
they left his court in a plan coordinated with police; not
followi ng prescribed procedure for indirect contenpt; inmposing
excessive bail resulting in lengthy incarcerations prior to
hearings with the evident purpose of coercing pleas; and inposing
jail timeinrelatively mnor traffic cases. This Court held this
was nhot nerely judicial error but was a purposeful and planned
m suse and abuse of contenpt powers.

Here, the Fi ndi ngs, Concl usions and Reconmendati ons of the JQC
states the foll ow ng things about Judge Baker’s conduct in the jury
trial of UBS v. Disney VC: “his notives were not the result of
favoritismfor either party” (p. 11); “the Panel finds no violation
of any other canon and finds no corrupt or bad notives” (pp. 12-
13); “We accept Judge Baker’s assertions that he was only seeking
the truth” (p. 13); there was an “absence of corrupt intent” (p.
13); Judge Baker had a “sincere concern for his own view of
justice” (p. 13), and, finally, and nost strikingly:

Judge Baker is qguilty of absolutely no bad
noti ves. Al though the post-trial ruling
favored the Disney defendant, there is no
cont enti on what soever that Judge Baker was not
bei ng conpletely fair to both sides.
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(JQC Recommendations at 20 n. 6).

What is left of Formal Charges agai nst Judge Baker, quoted
above, is sinply this: Judge Baker nmade a decision to overturn a
jury verdict, and he was reversed by the district court of appeal.
In contrast to Judge Perry, the JQC gave encom uns to Judge Baker.
Absent bad notive, evil intent, or unfairness, the only thing | eft
to sanction is bad consequences. Assuming the district court of
appeal was correct that Judge Baker erred in setting aside the jury
verdi ct, they have corrected what they saw as an i ncorrect outcone.
Nothing is left as the basis for sanction except the bare finding
of an appellate court that Judge Baker had erred. Error, however,
is not discipline, nor should it be, and therefore in this case it
should not form the basis of a ruling by this Court that Judge
Baker shoul d be sancti oned.

ISSUE I'l, A

THE EVI DENCE DOES NOT SUPPORT THE FORMAL CHARGES
THAT JUDGE BAKER S | NQUI RI ES WERE DI SCLOSED
FOR THE FIRST TIME IN H' S MEMORANDUM OF RULI NG

The Notice of Fornmal Charges alleges that Judge Baker’s
Menorandum was the first notice to the parties that he “had nade
these inquiries.” This allegation is false, and the JQC s
Recomendat i ons denonstrate the falsity and establish that Judge
Baker disclosed his actions during trial on My 14, 1999. The
JQC s Reconmmendati ons state:

While UBS was presenting its evidence in the
first four days of trial, Judge Baker prepared
an ei ght-page analysis on his bench conputer.
He gave this docunment to the attorneys. (JQC
Exh. 2, “H story of the Case”). This analysis
made vague references to conversations wth
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conputer experts. (JQC Exh. 2, p.3). Thus,
the first notice to counsel of t he
conversations was after the fact and gave no
details on who had been contact ed.

Later, the JQC again acknow edges the May 14 di scl osure:

Judge Baker’s first witten advice to counsel
of his outside contact occurred on Friday, My
14" at the end of that trial day. (JQC Exh.
3, Trial Tr. p. 890-922). At that point,
Judge Baker handed counsel his eight-page,
si ngl e-spaced “History of the Case” which he
had typed and printed on his bench conputer
based on his “research” during the trial.
This docunent stated that on the “issue of
damages | rmade sonme inquiries of conputer
consultants....”

(JQC Reconmendations at 16.)

After all the argunent by the JQC, the bottom line in the
Recomendations is the Hearing Panel admtted that the charge Judge
Baker “first disclosed” his inquiries in the Menorandum of Ruling
after trial is sinmply not true, as illustrated by the
Recommendat i ons t hensel ves.

Therefore, it is clear that the parties and counsel received
notice during the trial of Judge Baker’s actions (not to nention
nont hs of notice that he consi dered t he damages theory fl awed), not
after the trial, and it is also clear that plaintiff’s counsel had
a three-day weekend to review, digest and respond to the draft
received on May 14 during the trial. After that, counsel had two
nont hs between the first disclosure on May 14 and the second
di scl osure in the Menorandum of July 15. After that, counsel had
over a nonth before the final judgnent was entered during which

plaintiff could sinply put forward to Judge Baker sone contrary
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information if they honestly believed that could show Judge Baker
that he was wong. 1In his draft delivered during trial and in his
Menorandum after trial Judge Baker openly acknow edged this
possi bl e neans of conparison of |ines and functions was not “sinple

by any neans,” and he invited comrent on the nethod. Even after a
final judgnment was finally entered, if plaintiff’s counsel had any
corrections for Judge Baker, it could have noved for a rehearing.

The significance of this distinction 1is perhaps best
illustrated by the JQC itself, for its Recommendations state
repeatedly that Judge Baker did not disclose his activities until
after trial, thereby depriving plaintiff of an opportunity to shape
trial testinony. The fact that the Recommendations thensel ves
establish that the disclosure occurred during trial sinply
underscores how thin this case is, and how illusory is the notion

that the subject actions are sanctionabl e.

ISSUE I'l, B

THE EVI DENCE DOES NOT SUPPORT THE FORMVAL CHARGES
THAT JUDGE BAKER S CONDUCT WOULD | MPAI R
THE CONFI DENCE OF THE CI TI ZENS OF TH S STATE
IN THE I NTEGRITY OF THE JUDI Cl AL SYSTEM

The rul es of discipline require that the sancti onabl e conduct
at issue be found to “inpair the confidence of the citizens of this

state in the integrity of the judicial systeni and in Judge Baker

hi msel f. In a typical disciplinary proceeding, such a finding
would be inplicit in the sanctionable behavior. When a judge
abuses power, steals, cheats, lies, or even communi cates with one

side or the other (or sonmeone allied simlarly, with an “ax to

bear”), it is fundanmental that the citizenry can and will | ose
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confidence in both the judge and in the systemin which that judge
serves.

W do not believe that this essential conponent of a
di sciplinary proceeding was nmet in this case, nor could it be.
Certainly, there was no evidence at trial to support this notion;
i ndeed, the only evidence presented on public attitude toward
judicial researching was the supplenental authority fromus with a
newspaper article show ng Justice Bl ackmun was deened prai sewort hy
for simlar research at the Mayo dinic educating hinmself about
abortion in preparation for his witing the court’s opinion in Roe
v. Wade.

The responses Judge Baker has received, along with us as his
counsel, are not evidence. However, there is nothing at all
evi dent about the charge that Judge Baker’s conduct would inpair
confidence by the public inthe integrity of the l egal system? W
respectfully suggest that just the opposite is true: the public
appears to believe, understandably, that a judge who cares enough
about his work to take extra tinme and effort to get it right should
be chanpi oned, not criticized.

It has obviously irked sonme on both panels of the JQC that
Judge Baker will not admt msconduct and disavow his sincere
beliefs and honest interpretation of Canon 3B(7). |ndeed, Judge

Baker even now finds hinself in the awkward position of continuing

21t would be ironic indeed if this Court were to engage in
I ndependent soci al science research to test whether, in fact, Judge
Baker’s actions would cause Floridians to | ose confidence in the
judiciary, for, of course, this Court woul d be engaging in the very
behavi or this proceedi ng has sought to proscri be!
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to fight this proceedi ng, while sinultaneously recognizing that the
JQC went to great lengths to recognize his sincerity and good
notivations, and even suggested a | esser sanction than the rules
appear to establish as a m ni mum

Judge Baker believes, however, that it would be inproper for
himto say that he had been m sguided all along, when he believed
what he did was right —even though he and his counsel repeatedly
advi sed the JQC t hat Judge Baker woul d fol | ow what ever dictates the
JQC chose to establish on such research in the remai ni ng few nont hs
he has on the bench. The JQC repeatedly refused this offer, and
i nstead demanded a trial. Judge Baker believes it would be a
di sservice to the judiciary for him to make such a decision,
hi nsel f, and voluntarily accept sanctions. He believes that
decision should be left to higher authority than hinself on
interpreting the Code of Judicial Conduct.

ISSUE I'l, C

THE EVI DENCE DOES NOT SUPPORT THE FORMAL CHARGES
THAT JUDGE BAKER S HAD EX PARTE COMMUNI CATI ONS

A third point on which the evidence admttedly does not
support the JQC s Formal Charges is the allegation of “receipt of
i mproper ex-parte comunications.” The JQC Findings admt (p. 13)
that Black’s Law Dictionary and every other reputable dictionary,
such as the Oxford English Dictionary, Merriam Webster and the |ike
define “ex parte” to nean “by or on behalf of one party, only.”

We have researched the subject of discipline of judges for ex
parte communications, as have our wtnesses and other |egal

scholars as well as counsel for the JQC. Al of the cases where
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judges have been disciplined for ex parte comrunications in
Anerican jurisprudence have been for ex parte contacts wth
attorneys, parties or witnesses. In its Recomendations the JQC
cites its authorities against Judge Baker. Every one of these
di sciplinary cases against a judge from Florida and el sewhere was
for ex parte conmunications between the judge and attorneys,
parties or witnesses. The case singled out as primary authority in
the Findings is In re Conduct of Schenck, 870 P. 2d 185 (Or. 1993),
and this was a case that involved ex parte comruni cati ons between
the judge and a district attorney regardi ng pendi ng cases. (There
wer e ot her charges against the judge as well in Schenck.)

The Findings do not contend Judge Baker recei ved
comuni cations from attorneys, parties or wtnesses. Thus, the
JQC s Recommendations nake new law on what is an ex parte
conmuni cation. This is not the case for expansion of that | aw, and
wi t hout that expansion, Judge Baker is the first judge in American
history to face sanctions for research, educating and informng
hi nsel !

| SSUE |11

CANON 3B(7) DOES NOT PROHI BI T
THE CONDUCT OF JUDGE BAKER

More needs to be said about interpretation of Canon 3B(7), but
we nust first dispel what the JQC s Reconmendati ons sai d about “No
harmno foul.” It is sinply not true that either Judge Baker, his
wi tnesses or his counsel have relied on a “No harm no foul”

principle of ethics, nor would we. The “no harmno foul” idea was
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mentioned only by the presiding judge, and appears to be a
m sunder st andi ng of the expert testinony on the Judicial Canons.

Judge Baker testified and wote in responses to the charges
that he had done sone research bearing on Canon 3B(7), and he read
the sentence containing the “ex parte conmunications or other
conmmuni cations” to refer to comunications that were nmade to the
judge trying to influence the judges decision. As Judge Baker
i nterpreted that sentence, “ex parte” comrunications are attenpts
by attorneys, parties or wi tnesses on one side to influence the
judge. “Qher comrunications” should be read as part of the whole
sentence, and it is an extension of the phrase “ex parte” which it
follows. “Qther communications” extends the ex parte proscription
to outsiders, strangers (not attorneys, parties or w tnesses) who
seek to interlope into litigation and influence the judge. Wuld-
be interl opers are a not unconmon problemfanmliar to every trial
j udge.

Al'l of the cases involving discipline of judges under Canon
3B(7) for ex parte communications were for those with attorneys,
parties or Wwtnesses. The cases interpreting the “other
communi cations” phrase are few, but they refer to interlopers,
i.e., someone who seeks to i nfluence the judge on behal f of a party
or a positioninlitigation. An exanple of this is In re Marriage
of Wheatley, 697 N.E.2d 938 (IIll. App. 5" District 1998), in which
the appellate court held a letter to the judge from a former
Congressman recommending a certain outcone in a custody case

required vacating the custody order. This case is consistent with
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Judge Baker’s interpretation of the “other conmunications” phrase
of Canon 3B(7).

As observed before, for trial judges, interlopers are a not
uncommon problem Persons who support a cause, such as those who
are for or against the death penalty, wite letters to a judge
regardi ng a case. Persons who are not parties but feel they may be
affected by a judge’'s ruling on an issue such as a zoning case
wite letters to a judge. Neighbors or acquai ntances of parties
wite a judge, often in divorce cases such as Wwheatley, cited
above, on questions of child custody. Because this is a rea
probl em Judge Baker considered those to be the kind of *“other
comuni cations” to which Canon 3B(7) was directed.

As to research and inquiries, Judge Baker followed Federa
Rul e of Evidence 201 as a guide. As the Advisory Commttee Notes
to FRE 201 explain, this rule authorizes a judge who is not the
trier of fact, such as when presiding in a jury trial, to do
i ndependent research regarding “legislative facts.” Legislative
facts are distinguished from adjudicative facts. Judge Baker is
quite famliar with the distinction between the jury which decides
the facts and the judge who only rules on law. In hundreds of jury
trials he has read for hinself and to the jury Prelimnary
Instruction 1.1 with this |anguage:

By your verdict, you will decide the disputed
issues of fact. | wll decide the questions
of lawthat arise during the trial, and before
you retire to deliberate at the close of the

trial, I will instruct you on the | aw that you
are to follow and apply in reaching your
verdi ct. In other words, it is your

responsibility to determne the facts and to
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apply the law to those facts. Thus, the
function of the jury and the function of the
judge are well defined, and they do not
overl ap. This is one of the fundanental
principles of our system of justice.

Standard Jury Instruction, Prelimnary Instruction 1.1.

In Florida civil trials the jury’'s role is determ ning the
adj udi cative facts. The judge’'s role is deciding the | aw. To nake
| egal decisions the judge nust use |aw nmaking, or |egislative
nonadj udi cative facts. This distinction dovetails with FRE 201
In the Advisory Committee Notes to FRE 201 (p. 3) it is observed of
a judge in a jury trial that:

[ D] eci di ng whet her evi dence shoul d be adm tted
[and] assessing the sufficiency and effect of
evidence all are essentially nonadjudicative
in nature.

Judge Baker did not attenpt to adjudicate facts. He assessed
the sufficiency and effect of evidence, as he is required to do
when the issue is raised during and after trial. Legislative facts
are those facts the judge needs to know and understand in making
| egal deci sions. Judge Baker read Federal Rule of Evidence 201
[and Professor Anmy Mashburn (HT 236-242, exp. 241) agreed with his
interpretation] as recognizing the obvious fact of judicial life
that making legal rulings required nore than reading |aw books.
Judges need to understand what a case is about and what the
W tnesses are tal king about to evaluate |egal argunent and decide
| egal issues. A case where this is a challenge is one like UBS v.
Disney VC where the parties and wtnesses are all conputer

progranmm ng experts using technical jargon.
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Federal Rule of Evidence 201(e) preserves the adversari al
system and due process to parties. That subsection requires of
j udges who do i ndependent research that they give counsel notice of
what the judge has discovered and an opportunity to be heard.
Judge Baker was scrupul ous about doing so on May 14, 1999, during
trial of UBS v. Disney VC, and |l ater in his Menorandum of Ruling on
July 15.

Prof essor Mashburn concurred with Judge Baker that his
interpretation of Canon 3B(7) was the npst reasonable one (HT
236/ 3-14), and the inquiries and responses of Judge Baker were not
vi ol ati ons of the Canon because they were to and from persons who
were not attenpting to influence the judge for one party. She
testified Judge Baker had confirmation of his interpretation of the
rule by being praised in a supreme court opinion and based on his
extensive experience as a trial judge. Dep’t. of Agriculture v.
Polk, 568 So. 2d 35(Fla. 1990). Professor Mashburn also testified
that an all-inclusive interpretation of “other conmunications”
doesn’t give any guidance at all on the | egal question of limts to
judicial research. (HT 236/15-237/7).

Finally, in his interpretation of Canon 3B(7), Judge Baker and
his witnesses relied on the |anguage of the Code of Judicial
Conduct, itself. The Preanble to the Code includes this:

The Canons and Sections are rules of reason.
They should be applied consistent wth
constitutional requirenents, statutes, other
court rules and decisional law and in the

context of all relevant circunstances. The
Code is not to be construed to inpinge on the
essential independence of judges in nmaking

judi ci al decisions.
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Preanbl e, Code of Judicial Conduct. 1In contrast to the principles
and | egal precedents used by Judge Baker and his witnesses for
i nterpreting Canon 3B(7), during the proceedi ng before the Hearing
Panel the presiding judge questioned Professor Mashburn' s testi nony
and that of Judge Baker and Judge Scott as to whether it was sinply
“No harmno foul” ethics. The presiding judge, at page 263 of the
transcript, specifically asked Professor Anmy Mashburn, if she was
contendi ng, “[Wien] lawer’s don’t conplain, No harm no foul, no
violation?” To which she replied:

No. In fact, it’s the exact opposite because

—this is something I have to really hammer to

nmy students where | awyers are concerned. That

may be you don’'t have a nalpractice case if

you have no danmge, but it doesn’t nmean that
you haven't violated the ethical rules.

What |'m saying is sonething a little bit
different. |’m saying that because the
j udge’ s commruni cati ons al so i nvol ved

comuni cating to the | awyers involved —and |
understand the point that they didn't really

have an opportunity, but | believe there was
an opportunity there to follow up on this —
t hat It neans it’s not an ex parte

communi cation or an otherwise prohibited

communi cation; not that the | awers’ behavi or,

by waiving this, somehow creates an estoppel

or says that the —that he has not created an

i nfraction.
HT at 263.

It is disheartening that the JQC appears to have adopted the

notion that Judge Baker’s defense to this action was to say that

anyt hing goes as long as the |awers don’t conplain. That is not
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the case at all. To the contrary, what Professor Mshburn
testified about, and what Judge Baker has underscored, is sinply
t hat because the parties had notice, then his conmunications with
out-of-court experts were not prohibited by the canons.

| SSUE |V

FEDERAL RULE OF EVI DENCE 201 IS A PROPER GUI DE
FOR FLORI DA JUDGES TO FOLLOW

Judge J. Charles Scott testified as an expert that Judge Baker
had not committed any ethical violation and relied in part on
Federal Rule of Evidence 201 as did Professor Amy Mashburn. The
fact that the Federal Rules so clearly discuss and delineate the
i ssues inherent in this proceeding, coupled with the fact that
Fl ori da has no contradictory | aw “gl ossing” the actual |anguage of
the canons speaks again to the reasonabl eness of Judge Baker’s
interpretations of the judicial canons. Judges on the west side of
Interstate H ghway #4 in the Federal Courthouse are authorized to
research, inquire and informthensel ves about cases. The Florida
JQC is seeking to condemm Judge Baker for this sanme conduct since
he is a nere state judge sitting on the east side of 1-4 in a
county court house.

Prof essor Mashburn (HT p. 246) was asked about the influence
of FRE 201:

M5. DOMS: Now, of course, Federal Rule
201...doesn’t apply in this courtroomhere in
a state court proceeding.

PROF. MASHBURN: No.

M5. DOWNS: Does that change your opinion in
any way?
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PROF. MASHBURN: No. Because, if anything, if
| were a judge and | were trying to think
through this question, would this be
perm ssible or not, one thing |I mght | ook at
woul d be the trend of what’s going on on the
Federal side, which, believe ne, is clearly in
the direction —with cases |ike Daubert and
with another Federal rule as well as 201 of
saying that judge are the gatekeepers to keep
junk science of the courtroom

So whether the state agrees —and it woul d be
anomal ous, indeed, to say that our Federal
system has adopted a standard that we’ re goi ng
to declare that a state judge should be
renoved or reprimanded for doing —it seens to
me to be anonal ous.

Because on the Federal side the judges are
being given nore and nore | eeway under their
i nherent power to do precisely what the judge
did here: give notice, acquire technical
information that would be necessary — you
know, not in this case, but necessary for him
to evaluate experts, because he’s going to
rule, in a lot of cases, on whether that
testinony should even come in or not. How
could you do that with no background?

And so | think on the Federal side —although
the rule doesn’t apply —but | think if | were

a judge, | would look at that and | would see
that this is the trend that the courts are
novi ng in.

HT at 263.

The Findings, Conclusions and Recomendations dealt wth
Federal Rul e of Evidence 201 (at p. 5) in one sentence, noting that
Judge Baker’s witnesses “relied” on the federal rule, but that both
experts “agreed the federal rule was not applicable” here. This
anal ysis msses the point entirely that even if this Court nakes

new and different law for Florida to follow on these points, for
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the purpose of a discipline proceeding, how can we say Judge Baker
shoul d be puni shed because he turned out to be wong about what the
law in Florida mght be in the future? And, his actions were
proper under the federal rule, which has not been contradicted by
any Florida court.
| SSUE V
THE JQC | NTERPRETATI ON OF CANON 3B(7) |'S UNWORKABLE
AND WOULD RESULT I N REGULAR, UNAVO DABLE VI OLATI ONS
AND REQUI RE SELF-1 MPOSED | GNORANCE
Prof essor Any Mashburn was doubtl ess the nost know edgeabl e

person on legal and judicial ethics to testify in this proceedi ng.
She testified how the strict and literal interpretation of Canon
3B(7) by the JQC makes the Canon unworkable. She showed how the
JQC interpretation is unreasonable, inpractical, it would lead to
unavoi dabl e, repeated unintentional violations and self-inposed
judicial ignorance:

M5. DOMS: And how | ong have we been dealing
wi th Canon 3B(7)?

PROF. MASHBURN: 1990.

DOMS: Ckay.

MASHBURN: In its present form
DOMS: So this |anguage i s new?
MASHBURN:  Um hum

DOMS: And you are saying that scholars are
tal ki ng about what these phrases nean?

MASHBURN:  Exacty. In fact, there have
already been calls and sonme states have
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al ready nodified their provisions of this rule
to make the kind of issues we're tal ki ng about
cl earer.

DOMS: Okay. Now let ne go right to, | think
—just to try to shorten this up —where you
were going with this. Now, some m ght say,
wel |, “other communications made to the judge
outside of the parties concerning a pending
matter,” well, gee, that’s pretty clear.
That’s just all comunications nade with any
person about the matter.

MASHBURN: Ri ght .

DOMS: So why don’t we just go with that
definition?

MASHBURN: Because it would violate the rule-
of -reason notion that’'s in the beginning of
the Canon [quoted in the previous section of
this brief]. Because if it’'s applied
literally, it captures situations that one
cannot inmagine that the drafters intended to
capture.

DOMNS: Li ke what ?

MASHBURN: Well, things like —first, the word
“conmuni cation” is an interesting word. \at
does it mean? If you sit and listen to
something, is that a conmunication? Well,
potentially it is.

So what about a judge who goes to a judicial
college and attends seminars that are
specifically directed to — how to gain
techni cal expertise in certain type of cases
i ke antitrust cases or nore and nore software
type or copyright cases.

DOMWNS: Well, what about an expert on child
custody matters speaking to a judicial college
about how you make child custody decisions?
[This was one of the exanples of paradoxes
posed by Judge Baker to the Investigative
Panel from his own experience at Continuing
Judi ci al Education at judges’ conferences.]
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MASHBURN: Any form of CLE would cone into
question. Wat would also cone into question
is if you are —well, for exanple, a sinple
t hi ng i ke t al ki ng to your spouse,
acknow edgi ng that you have a certain case. |
nean, the rule, if literally applied —and |I'm
not the first or only person to say this —is
unwor kabl e.

So obviously we have to —as is the case with
so many rules like this —interpret what —
interpret the rule with reference to what was
the problem that the rule was designed to
address; what was the danger.

And the CLE thing is not the danger. The only

thing would be what if you're in a fairly —a
m d-sized community and you hear expert

testinony in one case as a judge that is

exactly the type of facts that we're —
“facts,” | want to put in quote — but where

the expert is presenting information that

woul d be directly relevant to your resolution

of danmages issues in another case.

Whul d you then have to recuse yoursel f because
you had heard a comuni cati on that concerned a
pending or inpending nmatter? And | don’t
believe that was intended to be captured by
the rule, either

DOMWNS: Al right. But let’s say —just to be
safe, let’s just take this neaning. What
woul d be wong —you say that couldn’t be what
the drafters neant and it’s not workabl e.

well, what would be wong with applying this
literally? Wiat woul d be wong as far as Judge
Baker is concerned?

MASHBURN: Well, the —I mean —let nme just
start by saying that | agree with nuch of what
Judge Scott said; that probably the best way
to interpret this rule is that you bring the
gloss of “ex parte conmunications” — which
everyone | think generally understood as being
comuni cations from a |awer, an occurrence
W tness, or a party —and you put that “by or
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on behalf of a party” gloss onto “other
conmuni cations.” So I want to say at the
onset that | think that this comrunication
doesn’t violate the rule because it’s not by
or on behalf of a party.

But even putting that aside —and let’s say

that we believe we ought to —if you believe
that’s a literal interpretation, take it
literally —what then —well, for exanple, it

doesn’t deal wth the | egal question at all

It tal ks about consulting a | egal expert, but
what about a judge who educates hinself on
background matters by reading authoritative
treatises such as consul ting nmedi cal
gl ossaries or charts that explain anatony?

You —you could not enforce the distinction.

In other words, if you don't make the
di stinction, you could not fairly enforce this
rule because it would <chill judges in

educating thensel ves in ways that do not go to
t he purpose or the evil behind the rule, which
was an attenpt to influence a judge on a
factual matter outside the presence of the
parties or their |awers.

HT at 233-37.

This chilling of the judiciary by the JQC interpretation of
Canon 3B(7) should be self-evident to any justice or judge. It is
al so not hard to see why Professor Mashburn was concerned about the
JQC proceedi ngs agai nst Judge Baker. After all, this is the first
prosecution of a judge for disciplinary sanctions for violation of
Canon 3B(7) in ex parte or other comunications other than with
attorneys, parties or occurrence witnesses in the records of
American jurisprudence, which would certainly appear to illustrate

t he point about selective enforcenent.
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As Professor Mshburn said of unworkability, what about a
judge or justice who has two cases involving the same centra
technical issue? Under the JQC interpretation, a judge would be
violating the Code of Judicial Conduct to listen to technical
evi dence in one of the cases without the presence of the attorneys
in the other.

Then, a judge may have a technical issue in a pending or
i npendi ng case that is al so the subject of news reports or nmagazi ne
articles or books the judge reads. For exanple, Judge Baker has at
| east two cases pending before himinvolving stents. Wile they
wer e pendi ng, Vice-president Cheney suffered a heart attack due to
problems with a stent in one of his arteries. Television, news
magazi nes, ot her rmagazines published nedical opi nions  of
cardi ol ogists with draw ngs, charts, exhibits, pictures of heart
procedures denonstrating the use and problenms with stents. l's
wat chi ng and readi ng these reports a violation of Canon 3B(7)? And
do we really want judges who know not hi ng?

Judges hear testinony about the sane or very simlar
scientific and technical subjects all the tinme. Judges can becone
experts in DNA evidence, drug testing techniques, breathalyzers,
handw i ti ng anal ysis. Currently, there is a large body of tire
failure cases pending against Firestone and Ford in which the
di scovery has been consolidated before a Federal court in Indiana
because the sane expert witnesses will testify in every case. The
only way to prevent a judge fromviolating the JQC s interpretation

of Canon 3B(7) for the trial of these cases would be to allow no
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judge to try nore than one, or try themall together at one tine
before the same judge, as the discovery is being handl ed.

The JQC interpretation leads to endless situations that are
unavoi dabl e, as a practical matter, for judges and justices. For
exanple, a judge calls hone to tell his or her spouse of being | ate
for dinner. To the spouse’'s likely question of “Wat’'s keeping
you?” the only perm ssible answer is, “lI cannot tell you.” Next
question, “Wiy not?” Answer: “It has to do with ny judicial
conduct.” Al though such exanpl es are hunorous, and nay appear far-
fetched, they illustrate how far such an interpretation could be
made to stretch

In answer to this problem of unworkability and enforced
i gnorance of the judiciary, the Findings, Conclusions and
Recommendati ons says only this on pages 14-15:

W reject the argunent that “other
comuni cations” is too vague or too broad and
woul d force the judge into being the |east
i nformed person in the courtroom (T. 178)
There may wel | be circunstances which present
cl ose questions as to other comunications,
but the present case is not one of them A
chance conversation about conputers with a
friend or spouse is not in question. Here
Judge Baker sought out expert advice fromnore
t han one expert.

It nust be renenbered that the “expert advice” obtained by
Judge Baker was froma close friend and a relative. (HT 51/16-21)

The relative was not his spouse, but his daughter’s spouse.
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Despite what it says in the JQC Fi ndi ngs, conversations with cl ose
friends and relatives is precisely what occurred here.?
In sum the JQC interpretation of the canons is both too

restrictive, and unworkabl e and shoul d be rejected.

| SSUE VI

THE JQC, | TS PROCEDURES AND PRACTI CES
VI OLATES FOURTEENTH AMENDMENT DUE PROCESS

We and Judge Baker are aware that this Court has upheld the
Florida JQC and its procedures agai nst chal |l enges they viol ate the
Due Process provisions of the Fourteenth Amendnent to the United
States Constitution. W are |ikew se aware of other jurisdictions
that, I|ike Florida, have said that in matters of judicial
di sci pline, the highest court of the state is the sol e adj udi cative
body. This and other courts have held the nerger of prosecutor and
i nvestigator and hearing agency and finder of fact, as in the JQC
is cured of conflict with the Fourteenth Amendnent by fina
adjudication in the supreme court. If this Court is inclined to
adj udi cate Judge Baker guilty in this proceeding, we believe the
deci sions of this court should be revisited on this issue. Wthout
bel aboring an issue already decided, we would submt some brief

observati ons.

3 Judge Baker’'s son-in-law is a highly placed conputer
engi neer with the United States Navy Labs, who previously spent 10
years on conputer security for the Defense Departnent. The
conmput er consultant friend al so has an engi neeri ng degree and spent
25 years with |IBM Nei t her of these individuals has ever been
unwi lling to respond to questions about any aspect of conputers.
Judge Baker sinply did not want to nanme them unnecessarily in a
court docunent, as he testified before the Investigative Panel.
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Not hi ng better discloses the due process deficiencies of the
Florida Judicial Qualifications Conm ssion in practice than the
del i berate attenpt to disguise them First and forenost of these
Is the superficial attenpt to nmake it appear there is a separation
bet ween the prosecutorial function and hearing function by the
division of the Judicial Qualifications Conmssion into an
“Investigative Panel” and a “Hearing Panel.” This is a distinction
and di vi sion on paper, only, because the Florida Constitution does
not give the Judicial Qualifications Comm ssion any judicial or
quasi -judicial authority or jurisdiction. The only power granted
to the JQC in the Florida Constitution is to “investigate and
recommend.” That being the only power, the only jurisdiction, the
only mandate, the division into two panels is nothing nore than the
creation of two panels rather than one where each has authority
only to “investigate and reconmend.”

Despite its mandate, the Hearing Panel seeks to appear
judicial, not investigatory and prosecutorial. |Its hearings are
conducted with the trappi ngs of judicial proceedings. One nenber
of the Panel is on the bench while the other nmenbers of the Panel
are arrayed in a jury box. Court deputies and clerks assune their
rol es. Wtnesses are called, examned by counsel wth the
formalities of a jury trial. This gives the appearance of a
judicial proceeding, but it is at cross purposes with a fair
i nvestigation. It limts the investigation as far as the judge is
concerned, since the judge can only present the judge' s case in
this "“hearing” subject to restrictions applied in judicial

pr oceedi ngs.
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Since the Hearing Panel is review ng the Formal Charges of its
counterpart, the Investigative Panel, the Hearing Panel conducts
its proceedings with a presunption of the judge’s guilt. The judge
gets the inpression it makes no difference what evidence the judge
presents. It is not a hearing, but an echo.

Rule 12 of the JQC Rules adopts the Florida Rules of Civi
Procedure. This works only against the judge, since he or she is
the only one subject to sanctions for violations of the rules.
Di scovery from the judge nust be under oath and binding on the
judge, but not so with the JQC itself. Likewise, Rule 14 of the
JQC Rules allows only “legal evidence,” but thisis alimtation on
the judge, not the JQC. It does not apply to the Investigative
Panel , which has unlimted powers to investigate, nor are nenbers
of the Hearing Panel restricted in what other evidence they can
consi der. Using the rules of civil procedure, the JQC Hearing
Panel can and did require a pretrial conference. A pretrial
determination of what witnesses will appear and what evi dence w ||
be received is inconsistent with an investigation, which entails
and open-m nded inquiry to obtain all of the information that coul d
be helpful to an adjudicatory body that wll |ater decide the

case. *

“* W also note that settlement discussions in this case were
reported in witing to the judge of the proceedings (in violation,
al t hough apparently only m stakenly and not intentionally, of our
agreenent with the JQC counsel) in advance of trial, and it was
that judge who appeared to have sone input into whether the JQC
woul d settle this matter.
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We respectfully suggest there has to be a better way, and this
Court could initiate reforns to inprove it, even it is not held
unconstitutional under the Fourteenth Amendnent.

CONCLUSI ON

Thi s proceedi ng should be dismssed with costs awarded to

Judge Baker.
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